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The duly authorized officers of the State of Montana

have been granted leave by this Court to file brief amicus

curiae and agreeable to this order the following is submit-

ted to this court.

As appears from the affidavit filed in support of the

motion for leave to file this brief, the State of Montana
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acting through its taxing authorities in this assessment of

interstate railroads within the State of Montana, has used

certain factors which take into consideration the extent

of the use made of the railway lines of such railroads

within the State of Montana. The Trial Court in this case

has declined to resort in its allocation formula to use

factors. If this case is affirmed on appeal, the State of

Montana, if it must follow such decision as a precedent,

will be compelled to reduce its assessments of railroad

properties many millions of dollars. Therefore, the inter-

est of the State of Montana in the controversy before this

Court is real although it is not a party and cannot under

recognized rules of procedure become a party to this pro-

ceeding and can only be heard through the medium of a

brief such as this.

The Trial Court in arriving at the value of the property

of the Railway Company resorted to two factors, namely,

relative reproduction cost and relative track mileage; one-

third weight to the former and two-thirds to the latter,

and declined to give consideration to various use factors.

Briefs are received from amici curiae to aid the Court

in disposing of issues before the Court. Moffat Tunnel

Improvement District vs. Denver & S. L. Ry. Co., 45 F.

(2d) 715.

It is our purpose in this brief to contend that in the

allocation of the entire system value of a railroad between

several states, no allocation formula is proper unless con-

sideration be given to certain use factors.
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This proposition is urged in the brief now on file and in

order to be of assistance to this Court no attempt will be

made to state in this brief what has already been written

in other briefs now on file herein.

Use factors which are recognized as proper for con-

sideration in allocation of this kind are, gross operating

revenue, car and locomotive miles and revenue traffic

units.

The Courts have recognized that factors such as these

are proper and have been approved by the Federal Courts,

G. N. vs. Weeks, 297 U. S. 135; Rowley vs. C. & N. W.

R. Co., 293 U. S. 109; Bailey vs. Megan, 102 F. (2nd)

651.

The best discussion or analysis for giving consideration

to use factors in allocations of the value of an entire rail-

road system to several states is found in the article by

Barnet H. Hodes on the assessment of railroads found in

29 Illinois Law Review, page 744. Since the author of this

brief does not feel that he could improve upon the language

there set forth, it is desirable to quote liberally from this

article. It is there said:

"The courts have for many years upheld the use
of allocation fractions to localize values within a state

or minor political subdivision. This is necessarily

so, since the use of an allocation fraction is correla-

tive with the "unit" rule of valuation whenever prop-
erty extends into two or more jurisdictions. If the

use of allocation fractions were not permissible, then
there would of course be no point in ascertaining

values regardless of state lines for purposes of state

taxation.
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"Since allocation factors are used to localize value,

then any factors that are considered must be those
that indicate value. Value is derived from profitable

business activity, therefore those factors must be used
that most closely represent such activity. Business
activity is then the standard by which allocation

factors must be judged.

"Although the courts have approved the use of

allocation fractions, which must always be more or
less arbitrary, it has not been indicated that any cer-

tain factors of allocation must be used in all cases,

or that other factors are never permissible. The gen-

eral rule is the negative one that a factor may not be

used, which under the particular circumstances of the

case will 'import' values into the state that should
never be there. This, of course, implies the positive

rule that the standard must be business activity.

"* * * * The use of all track mileage including side

and second track and turnouts meets some of the

objections to main track mileage but also has its

shortcomings. Such a basis assumes "that a mile

of road in remote sections of the Dakotas or Nebraska
is as valuable as a mile in Illinois or Pennsylvania,

if they happen to be parts of the same system.' It

slights the value of terminal facilities, the amount of

business done, the profitableness of such business,

and the cost of construction.

"Car and locomotive mileage gives good indication

of the density of traffic. Its difficulty is that empty
cars are given the same weight as loaded cars.

"Traffic units, a combination of ton and passenger
miles, take into consideration the amount of traffic

(freight and passengers hauled) but do not reflect

the revenue from that traffic. For example, traffic

units give equal weight to a ton of gravel and to a

ton of merchandise, regardless of the revenue pro-

duced by hauling such commodities.



"Gross earnings supply the deficiency found to

exist in traffic units, but their use as an allocation

factor has two serious shortcomings. First, gross

earnings do not necessarily reflect profitable use of

facilities, due to varying expenses of operation. Sec-

ond, that part of gross earnings arising out of inter-

state business must always be determined according

to an allocation, which puts one in the position of

allocating to obtain a factor with which to allocate.

However, an allocation of interstate gross earnings

can be made fairly accurately by taking that ratio of

gross revenue derived from each interstate shipment
which the mileage in the taxing state bears to the total

miles the shipment was hauled.

"Net earnings, of course, would meet most of the

objections to the other factors under discussion and
theoretically would be ideal. Unfortunately, it is

even more difficult to segregate net earnings by states

than it is to do the same for railroad property. Rail-

roads do not segregate their net earnings by states,

and if they did it would nevertheless be arbitrary.

The difficulty of adequately segregating net earnings
has been recognized by the courts, and in states hav-
ing net income taxes allocation of taxable net income
by means of fractions has been allowed in much the

same manner as allocation is allowed for property of

interstate railroad systems. To use net income, there-

fore, as a factor in allocating property values would
be to 'chase ourselves in a circle.'

"Physical valuations reflect the relative reproduc-
tion cost—less depreciation of properties in different

states. Where a railroad has elaborate terminal

facilities in one state and nothing but track in the

other, the relative physical valuations in the two states

would reflect a fairer assessed value in the two states

than if track alone were used as an allocation factor.

Yet the use of physical valuation alone is faulty be-

cause it may have no direct connection with the busi-

ness done. It may be that millions were expended
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on the Moffat Tunnel in Colorado, yet all of that

value obviously does not belong at that point because
the tunnel would never have been built had it not been
for traffic originating hundreds of miles from there.

'There can be little doubt, therefore, that any
single factor, be it all track mileage, traffic units,

gross earnings, or physical valuation, is subject to

serious objections. It is also patent that each has
some bearing on the relative value of the road. It

follows that a 'composite' of these factors should be

used to give an allocation fraction. Such a composite
provides a mutual check upon each factor, since the

shortcomings of one are met by the advantages of

another.

"It has already been said that there is no general

fixed rule dictating the use of any particular alloca-

tion fraction, and the sole test is that of 'reasonable-

ness'. Therefore it must always be a matter of judg-

ment as to how factors shall be combined to form an
allocation fraction. Conditions vary with different

roads, and the use of one combination would not give

a reasonable result in all cases, although it might for

most. It is always true, however, that any factor

used must have something to recommend it. A good
allocation fraction cannot be made by averaging good
factors with bad ones. The combination selected

should be the one that best represents the profitable

economic activity of the road in any particular state.

Probably traffic units, car and locomotive miles and
gross revenues should together represent from 60%
to 100% of the weight in any fraction. All track

mileage is a stable and easily ascertained factor that

may have considerable connection with economic
activity and where this is the case it should be given

equal weight with traffic units, car and locomotive

miles and gross revenues. Physical valuation may
or may not be of significance. When a railroad has

been forced to incur great expense due to the condi-

tion of the terrain, as in mountainous country, it is
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apt to be misleading. But where a railroad has made
large investments for example, in terminals and
freight yards, because of the volume of business at

any particular place, it is an indication of business

done and should be given equal weight with other

factors. Main track mileage should rarely be used
because it represents nothing that cannot be better

represented by all track mileage, traffic units, car

and locomotive miles, and gross revenues."

The Trial Court found in Court Findings Number XXI

that there had been obsolescence in many tracks and struc-

tures due to changes in operating conditions, lengthening

of sections and divisions and also that many expensive

facilities for passenger traffic and freight traffic have

become obsolete and of little or no use due to the vast

increase of competitive highway transportation in the last

fifteen years. It also found in the same Finding that

these conditions have occurred to a greater extent in the

State of Washington than in other states.

The two factors which were adopted by the Court in its

allocation both tend to reflect only the value of reproduc-

tion cost. One of the factors adopted reflects only repro-

duction cost and the second factor, to which was given

twice as much weight, likewise tends in a very large degree

to only reflect reproduction costs.

A line of railroad which is not utilized for transportation

purposes is worth only a small percent of its reproduction

cost. It becomes productive and has value depending

upon the extent to which it is used.

This appears to be self evident to anyone who seriously

considers the subject of allocation. No formula of alio-
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cation is fair or adequate which fails to utilize factors

which tend to reflect the use to which it is subjected.

It is respectfully submitted in conclusion that this Court

should modify the judgment of the Trial Court to the ex-

tent at least of requiring the adoption and the giving of

proper weight to one or more factors, giving consideration

to the use to which the property of the railroad is subject-

ed in the allocation of the value of the entire system to the

several states through which the railroad in question

passes.

Respectfully submitted,

RALPH J. ANDERSON,

Special Assistant Attorney

General of the State of Montana.

Counsel for the State Board

of Equalization.
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